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Introductory remarks

Romania has experienced several voluntary and widespread interruptions in public
justice services, decided by magistrates in protest against certain decisions or draft
decisions affecting their remuneration or retirement conditions.

The purpose of this article is not to analyze the merits of the magistrates' demands or
the legality of their action leading to the interruption of the public service of justice, but
to determine whether or not litigants have effective remedies to protect their rights.

Acrticle 6 of the European Convention on Human Rights: enshrines the right to a fair
trial. Ratione materiae, it applies to "civil" and "criminal™ matters, which are autonomous
European concepts, and, in criminal matters, it applies ratione personae only to the
"accused." This right includes, inter alia, on the one hand and according to the case law
of the European Court of Human Rights¢, the right of access to a court (in civil matters)
and the right to have the trial take place within a reasonable time frames.
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In turn, Article 21 of the Romanian Constitution enshrines the right of access to
justice and the right to a reasonable trial times. Under the principle of subsidiarity between
international human rights law and domestic law, enshrined in Article 53 of the
Convention” and Article 20(2) in fine of the Constitutione, as Article 21 of the Constitution
enshrines the right without material or personal limitations, and is therefore more
favorable, it is this broader dimension that will apply in Romanian law.

Since this is a Convention right, Article 13 of the Convention requires the existence,
in domestic law, of an effective remedy to protect the right of access to a court and the
right to a reasonable time limit for the trial, as dimensions of the right to a fair trial.
According to the Court's case law, the effectiveness of the remedy requires that the
alleged victim be the holder of the right, that the remedy is able of producing a useful
effect, i.e., capable of remedying the violation, and that the proceedings be faire.

We ask ourselves whether Romanian law provides an effective remedy to protect the
right of access to a judge and the right to a trial within a reasonable time frame, which
may be affected by the voluntary and widespread interruption of the public service of
justice by magistrates.

Our analysis covers both judicial remedies (1) and non-judicial remedies (11).

I. Legal remedies

Romanian law provides for certain legal remedies aimed at protecting either the right
of access to a court or the right to a reasonable trial time.

These remedies before the courts may be direct (A) or indirect (B).

A. Direct remedies

Direct legal remedies are those that can be used directly and personally by the
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litigant, as the alleged victim of a violation of their rights of access to a court and/or to a
reasonable trial time, and can lead to direct redress for the violation found.

First, both the Code of Criminal Procedure and the Code of Civil Procedure provide
for the existence of a specific remedy, namely a challenge concerning the delay in the
trial or a challenge concerning the length of the criminal trial, respectively.

In civil matters, any party to a lawsuit may file a challenge regarding the delay of
the proceedings, alleging a violation of the right to a trial within a reasonable time, and
requesting that legal measures be taken to remedy the situation. Jurisdiction lies with the
higher court, which shall issue a final judgment.

In criminal matters, the available remedy is to challenge the length of the criminal
trial, which may be used if the criminal investigation or trial does not take place within a
reasonable time. The challenge may be brought by the parties (lato sensu) to the criminal
trial, including the parties to the civil action brought in the criminal trial. Jurisdiction lies,
where applicable, with the judge of rights and freedoms (during the criminal
investigation) or the higher court (during the trial), which have the power to set time
limits for judicial proceedings by means of a final judgment.

Theoretically and in principle, challenges concerning the delay of civil proceedings
and challenges concerning the length of criminal proceedings are effective remedies, as
the potential victim is the holder of the right and the use of either of these remedies is
likely to have a useful effect.

However, applying a very important method of interpretation used by the Court, that
of real and effective rights, rather than theoretical or illusory rights, it can be seen that
this challenge is not a real effective remedy in the event of a voluntary and widespread
(or quasi-widespread) interruption of the public service of justice decided by the
magistrates. This challenge falls within the jurisdiction of the courts, so if they have
voluntarily suspended their activities, it is not possible to rule on this challenge during
the voluntary interruption of the public service of justice.

Secondly, the High Court of Cassation and Justice has jurisdiction to rule on appeals
alleging interruption of judicial activity.

In criminal matters, the Code of Criminal Procedure: provides, without further
detail, that the High Court of Cassation and Justice shall rule in cases where judicial
activity is suspended.

In civil matters, according to Law No. 304/2002 on the organization of the judiciary,
the High Court of Cassation and Justice rules on appeals in cassation against judicial acts
that are not subject to any other appeal, as a result of which judicial activity has been
interrupted at the level of the courts of appeal. Separately, the Code of Civil Procedure
provides that if a court of law is prevented from functioning for a long period of time due
to exceptional circumstances, the High Court of Cassation and Justice shall, at the request

10 Code of Civil Procedure, Art. 522 et seq.

11 Code of Criminal Procedure, Art. 488" et seq.

12 Code of Criminal Procedure, Art. 40, paragraph (4).

13 aw No- 304/2002 on the organization of the judiciary, Art. 23, paragraph (1%).
14 Code of Civil Procedure, Art. 147.
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of the interested party, designate another court of law of the same rank to hear the case.

Appeals in cassation in civil matters of a special nature, targeting judicial acts by
which judicial activity has been interrupted, are only useful if the interruption of judicial
activity occurs at the level of the courts of appeal, and not at lower levels.

If the High Court of Cassation and Justice continues its judicial activity, the request
based on the Code of Civil Procedure or the Code of Criminal Procedure allows the High
Court to issue an injunction to the criminal court to resume judicial activity in the specific
criminal case, or to a civil court of the same rank to resume its own judicial activity in
order to rule on the specific civil case.

However, it is clear that all these avenues of appeal are illusory if the High Court of
Cassation and Justice itself suspends its activity by decision of its judges.

Thirdly, it should be noted that the voluntary suspension of judicial activity is
decided through resolutions adopted by the general assemblies of the judges of each court.
The powers of the general assemblies of the courts are laid down by Law No. 304/2002
on the organization of the judiciarys, and they are non-judicial, and therefore
administrative, powers. As a result, the resolutions of the general assemblies of the judges
of each court are administrative acts.

That being the case, the resolutions of the general assemblies of the judges of the
courts deciding to suspend judicial activity may be censured by the administrative and
tax chambers of the courts (at first instance by the administrative and tax chambers of
either the district courts or the courts of appeal, and in cassation by the administrative and
tax chambers of either the courts of appeal or the High Court of Cassation and Justice),
pursuant to Law No. 554/2004 on administrative litigation.

According to Law No. 554/2004 on administrative litigation:s, the administrative and
tax chambers of the courts have jurisdiction to annul administrative acts (annulment
proceedings) and award damages (full jurisdiction proceedings for compensation) if they
find that the resolutions of the general assemblies of the judges of the courts of law are
illegal and violate the right of access to a court and/or the right to a reasonable trial time.
However, in this case, the administrative and tax chambers of the courts cannot order the
resumption of judicial activity, as injunction proceedings only exist to compel a public
authority to issue an administrative act or perform an administrative activity, concepts
that do not cover judicial decisions and judicial activity.

The effectiveness of administrative litigation in cases of voluntary interruption of
public justice services is therefore questionable, due to both the lack of power to issue an
injunction for the resumption of judicial activity and the relatively long duration of the
proceedings (a judgment in the court of first instance and a judgment in cassation)
required to obtain a final and enforceable judicial decision.

Difficulties also arise with regard to the fairness of the trial, as jurisdiction may lie
either with the same court that decided to suspend judicial activity or with a lower court
(which will rule in the second and final instance).

Furthermore, it is certain that the general interruption of public justice services,

5L aw No. 304/2002 on the organization of the judiciary, Art. 32 and Art. 56.
161 aw No. 554/2004 on administrative litigation, Art. 8(1) and Art. 18.
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decided by all courts (even without the participation of the High Court of Cassation and
Justice, which never has jurisdiction in the first instance in administrative disputes to
annul administrative acts), makes this appeal completely illusory, as there is no court in
session to rule on it.

It is therefore clear that no direct judicial remedy is effective in reality.

B. Indirect remedies

Indirect judicial remedies are those used by legal entities other than the alleged
victim and/or which cannot directly lead to redress for the established violation of the
right of access to a court and/or the right to a trial within a reasonable time.

First, some of the direct remedies mentioned above may also be exercised by persons

other than the alleged victim.

These are:

- challenges concerning the delay of civil proceedings, which may also be brought
by the prosecutor, according to the Code of Civil Procedure;

- challenges concerning the length of the criminal trial during the judgment phase,
which may also be brought by the prosecutor, according to the Code of Criminal
Procedurezs;

- requests in cases where judicial activity is suspended, which may also be filed
by the prosecutor, according to the Code of Criminal Procedure;

- appeals in cassation against judicial acts that are not subject to any other appeal,
whereby judicial activity has been suspended at the level of the courts of appeal,
which may also be filed by the prosecutor, in accordance with Law No. 304/2002
on the organization of the judiciaryz;

administrative appeals for annulment, which may also be brought by the People's
Advocate (ombudsman) and by the public prosecutor, in accordance with Law
No. 554/2004 on administrative litigation> and Law No. 35/1997 on the
organization and functioning of the People's Advocatez,
We have already demonstrated above that these remedies are only theoretical and
illusory if the public service of justice is suspended. Furthermore, these remedies are not
effective because the alleged victim is not the litigant.

Secondly, the alleged victim may consider that the voluntary interruption of the
public service of justice constitutes a criminal offense, and may therefore file a criminal
complaint with the prosecutor, pursuant to the Code of Criminal Procedure=, and may also

17 Code of Civil Procedure, Art. 522, paragraph (1).

18 Code of Criminal Procedure, Art. 4881 paragraph (2).

19 Code of Criminal Procedure, Art. 40(4).

20 Law No. 304/2002 on the organization of the judiciary, Art. 23(1).

21 Law No. 554/2004 on Administrative Litigation, Art. 1 paragraphs (3) and (5).

22 Law No. 35/1997 on the organization and functioning of the institution of the People's Advocate, Art. 15, paragraph (1)
(m).

23 Code of Criminal Procedure, Art. 289.
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become a party to the proceedingsz.

This remedy is not effective in protecting the right of access to a court and the
right to a reasonable trial time, at least because criminal proceedings are lengthy before a
final decision is reached. In addition, the potential victim cannot directly refer the matter
to a court, but only to the Public Prosecutor's Office. Finally, the interruption of the public
service of justice has affected not only the activity of the courts, but also that of the public
prosecutor's offices.

Thirdly, the alleged victim may bring a civil liability action against the State for
the malfunctioning/interruption of the public service of justice, pursuant to the Civil
Code=.

This remedy is not effective in any way. In addition to the fact that it still falls
within the jurisdiction of the courts, which, hypothetically, have suspended their activities,
the procedure is lengthy before a final court decision is obtained and, through this decision,
the victim can only obtain compensation, which is not always an appropriate remedy for
the violation of the right of access to justice and/or the right to a reasonable trial time.

Fourth, under Law No. 367/2022 on social dialoguez, the district court (at first
instance, with the judgment subject to appeal to the court of appeal), at the request of the
employer, may rule on the legality of a strike and order, where appropriate, its cessation,
which means that it also has jurisdiction to classify as a "strike" the voluntary interruption
of judicial activity decided by the magistrates.

However, the alleged victim does not have the right to bring this action, so it is not
effective. In principle, the procedure would lack impartiality, as the court called upon to
rule could be the one that decided to cease activity. In addition, this remedy remains
theoretical and illusory if the judicial activity is interrupted due to the lack of a
functioning court to rule on the matter.

Fifth, the High Court of Cassation and Justice may be notified, in both civil and
criminal matters, either with a request for a preliminary ruling to clarify a question of
law, or with an appeal in the interest of the law, pursuant to the Code of Civil Procedurez
or the Code of Criminal Procedurez,

In concreto, questions of law concerning the interpretation of the following may be
referred to the Supreme Court: the provisions of Law No. 304/2002 on the organization
of the judiciary concerning the jurisdiction of the general assemblies of the courts of lawz;
the provisions of the Labor Code on the concept of strikex; the provisions of Law No.
367/2022 on social dialogue concerning the prohibition on judges and prosecutors to
participate in strikess; the provisions of Law No. 303/2022 on the status of judges and

24 Code of Criminal Procedure, Art. 84.

% Civil Code, Art. 1349.

2 Law No. 367/2022 on social dialogue, Art. 166 et seq.

27 Code of Civil Procedure, Art. 519 et seq. and Art. 514 et seq.

28 Code of Criminal Procedure, Art. 475 et seq. and Art. 471 et seq.

2% Law No- 304/2002 on the organization of the judiciary, Art. 32 and Art. 56.
30 Labor Code, Art. 234, paragraph (1).

31 Law No- 367/2022 on social dialogue, Art. 170.



OPEN ACCESS

prosecutors concerning the unjustified refusal of a judge to perform his or her duties=. In
theory, it is possible that the High Court of Cassation and Justice could rule that the
general assemblies of the judges of the courts of law do not have the authority to decide
to suspend judicial activity and/or that the suspension of judicial activity constitutes a
form of strike, which is prohibited for magistrates.

However, these two remedies are not at all effective. An appeal in the interest of the
law can only be brought by parties other than the alleged victim, and the ruling is only
valid for the future. A preliminary injunction can only be requested by a court of law, and
therefore not by the potential victim, and since judicial activity is suspended, the case
cannot be brought before the court. Furthermore, both remedies are decided by the High
Court, and are therefore illusory if the Court has also suspended its activity.

It can be seen that, like direct judicial remedies, indirect judicial remedies are also
ineffective in providing real and effective protection of the right to fair trial in terms of the
two aspects that concern us here, namely the right of access to a court and the right to a
reasonable trial time.

Il. Extra-judicial remedies

Romanian law also provides for extrajudicial remedies to protect the right of access
to justice and the right to a trial within a reasonable time, namely administrative remedies
(A) and constitutional remedies (B).

A. Administrative remedies

There are several administrative remedies available to protect the right of access to
justice and/or the right to a trial within a reasonable time.

First, before bringing an administrative action, the potential victim may lodge an
informal appeal, pursuant to Law No. 554/2004 on administrative litigations, with the
court that adopted the order suspending judicial activity, requesting the revocation of the
administrative act and the resumption of judicial activity.

The appeal is in the hands of the person claiming to be the victim and is likely to be
effective, as the general assembly of judges may revoke the order.

However, as this is an informal appeal, which falls within the jurisdiction of the
authority responsible for the possible violation of rights, it does not meet the requirement
of procedural impartiality.

Secondly, it is possible for the litigant to refer the matter to the Judicial Inspection
Authority or the Superior Council of Magistracy, pursuant to Law No. 303/2022 on the
status of judges and prosecutors* and Law No. 305/2022 on the Superior Council of

32 Law No. 303/2022 on the status of judges and prosecutors, Art. 271 para. €).
33 Law No. 554/2004 on administrative litigation, Art. 7.
34 Law No. 303/2022 on the status of judges and prosecutors, Art. 266, paragraph (1).
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Magistracys, alleging that by interrupting the public service of justice, the judge has
committed a disciplinary offense.

However, this remedy is not capable of remedying a possible violation of the right
of access to justice and/or the right to a trial within a reasonable time, as the procedure is
lengthy (verifications carried out by the Judicial Inspection, disciplinary action taken by
the Judicial Inspection, judgment at first instance by the Judges' Section of the Superior
Council of Magistracy, the cassation judgment before the High Court of Cassation and
Justice) and can only result in a possible disciplinary sanction against the judge, which
does not constitute an adequate remedy for the violation.

Thirdly, as the Superior Council of Magistracy and the Ministry of Justice are
competent, pursuant to Law No. 304/2002 on the organization of the judiciarys, with
regard to the proper organization and administration of justice as a public service, any
interested person may refer to these two public authorities in the event of malfunctioning
or interruption of the public service of justice by means of a petition formulated in
accordance with Government Ordinance No. 27/2002 regulating the activity of resolving
petitionss.

Given that neither the Superior Council of Magistracy nor, a minori, the Ministry of
Justice has any power to order the courts to resume judicial activity, this appeal is devoid
of any practical effect.

There is therefore no administrative remedy that cumulatively satisfies the
requirements of an effective remedy to protect the right to access to justice and the right
to a trial within a reasonable time.

B. Constitutional remedies
The last type of remedy to be analyzed is constitutional remedies.

First, under the Constitution® and Law No. 47/1992 on the organization and
functioning of the Constitutional Courtx, an interested party involved in ongoing legal
proceedings may raise the objection of unconstitutionality of a legal rule contained in a
law or government order, if that rule is applicable in their legal case«.

Thus, the author of the constitutional challenge may argue that the provisions
contained in Law No. 304/2002 on the organization of the judiciary*, in the Labor Code+,
in Law No. 367/2022 on social dialogue+, and/or in Law No. 303/2022 on the status of

35 Law No. 305/2022 on the Superior Council of Magistracy, Art. 45, paragraph (1).

36 Law No. 304/2002 on the organization of the judiciary, Art. 1(3) and Art. 5.

37 Government Ordinance No. 27/2002 on the regulation of the activity of resolving petitions, Art. 1 and Art. 2.
38 Constitution of Romania, Art. 146 para. d).

39 Law No- 47/1992 on the organization and functioning of the Constitutional Court, Art. 29.

40 See also: M. Constantinescu, I. Deleanu, A. lorgovan, I. Muraru, F. Vasilescu, |. Vida, op. cit., pp. 308-311; V.
Duculescu, C. Calinoiu, G. Duculescu, op. cit., pp. 430-440; M. Constantinescu, I. Muraru, A. lorgovan, op. cit., pp. 125-
128; M. Constantinescu, A. lorgovan, 1. Muraru, E.S. Tandsescu, op. Cit., pp. 320-324.

41 Law No- 304/2002 on the organization of the judiciary, Art. 32 and Art. 56.

42 Labor Code, Art. 234, paragraph (1).

43 Law No. 367/2022 on social dialogue, Art. 170.
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judges#, concerning the powers of the general assemblies of the judges of the courts of
law, the prohibition on judges going on strike, the concept of strike action and the
obligation of judges to perform their duties, are unconstitutional in relation to the
provisions of Article 21 and Article 43(2) of the Constitution, which enshrine the right of
access to justice, the right to a trial within a reasonable time, and the functioning of public
services essential to society, insofar as they are interpreted to mean that judges have the
right and general assemblies of the judges of the courts of law have the power to decide
to interrupt the public service of justice, whether or not this interruption is classified as a
strike.

A decision of the Constitutional Court, including its reasoning, is binding erga
omnes, and therefore has practical effect.

However, this remedy is not effective, because it is not the litigant who is the holder
of the right (the author of the exception of unconstitutionality does not refer the matter to
the Constitutional Court himself), but the judicial court before which the exception of
unconstitutionality has been raised, which may refuse to refer the matter to the
constitutional judge on grounds of inadmissibility of the request. Furthermore, the
procedure is very lengthy, taking on average several years for the Constitutional Court to
rule on an exception of unconstitutionality.

Furthermore, this remedy is illusory in the event of a suspension of judicial activity,
since the exception of unconstitutionality can only be raised in a case currently before the
courts, and referral to the Constitutional Court can only be made by a court that is in
session.

Secondly, a similar exception of unconstitutionality may be raised directly by the
People's Advocates, in accordance with the Constitutions, Law No. 47/1992 on the
organization and functioning of the Constitutional Court# and Law No. 35/1997 on the
organization and functioning of the institution of the People's Advocate+.

Given the powers of the Constitutional Court and the scope of its decisions, this
remedy is likely to have a real effect. Furthermore, it is not illusory, as the People's
Advocate refers cases directly to the constitutional court without the need for ongoing
legal proceedings, meaning that the suspension of judicial activity does not prevent cases
from being referred. As an additional factor, exceptions of unconstitutionality raised
directly by the People's Advocate are analyzed by the Constitutional Court much more
quickly than ordinary exceptions of unconstitutionality. Similarly, the judgment
procedure is fair.

However, despite the fact that this is a real remedy, likely to have a useful effect and
analyzed according to a fair procedure, the exception of unconstitutionality raised directly
by the People's Advocate is not in the hands of the potential victim of the violation of the
right of access to justice and/or the right to a reasonable trial time, therefore there is still

44 Law No. 303/2022 on the status of judges and prosecutors, Art. 271 para. €).

45 See also: M. Constantinescu, 1. Muraru, A. lorgovan, op. cit., pp. 125-128; M. Constantinescu, A. lorgovan, |. Muraru,
E.S. Tanasescu, op. cit., pp. 320-324.

46 Constitution of Romania, Art. 146 para. d) in fine.

47 Law No. 47/1992 on the organization and functioning of the Constitutional Court, Art. 32.

48 Law No- 35/1997 on the organization and functioning of the institution of the People's Advocate, Art. 15, paragraph (1)
.
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no effective remedy for the protection of these rights.

Thirdly, given that in practice, whenever the courts have suspended judicial activity,
the reason has been to put pressure on the Government and/or Parliament to adopt or not
adopt a specific legislative solution concerning the remuneration or retirement of
magistrates, this solution can be described as a legal conflict of a constitutional nature
between public authorities, as the judiciary power, under the pretext of defending the
independence of the judiciary, upset the proper balance between the three branches of
government and attempted to impose itself as a supra-power, refusing to exercise its
constitutional role in protest.

On the basis of such a prima facie qualification, pursuant to the Constitution+ and

Law No. 47/1992 on the organization and functioning of the Constitutional Courts, it is
possible to exercise, as a constitutional remedy, the request to settle the legal conflict of
a constitutional nature between the courts and the Government and/or Parliaments:. Those
entitled to bring such a case are the President of Romania, the President of the Senate,
the President of the Chamber of Deputies, the Prime Minister, and the President of the
Superior Council of Magistracy (in reality, given the reasons for the voluntary and
widespread interruptions of judicial activity and the de facto and unconstitutional
transformation of the Superior Council of Magistracy into a union of magistrates, instead
of being the guarantor of the independence of the judiciary as a public service of the State
at the service of citizens, it is purely illusory that the President of the Superior Council of
Magistracy would refer to the Constitutional Court a request for settleing the conflict).

This appeal is certainly likely to have a useful effect, its exercise is not prevented by

the interruption of judicial activity, and a solution will be returned quickly.

However, it is also clear that this is not an effective remedy, as the alleged victim of

the violation of the right to justice and/or the right to a trial within a reasonable time is
not the holder of this remedy.

It can therefore be concluded that, despite the effectiveness of constitutional
remedies that do not involve the intervention of the courts, no constitutional remedy is
effective, as the potential victim is never entitled to bring the matter before the
constitutional court.

Conclusions

The voluntary and widespread interruption of judicial activity, decided by the judges,
constitutes interference and may violate the right to a court and the right to a trial within
a reasonable time.

The legal remedies provided for by Romanian law to protect this right are all
theoretical and illusory, as they require the courts to be active, while administrative
remedies are unlikely to have a real effect or do not guarantee a fair trial.

49 Constitution of Romania, Art. 146 para. e).

50 Law No. 47/1992 on the organization and functioning of the Constitutional Court, Art. 34.

51 See also: M. Constantinescu, I. Muraru, A. lorgovan, op. cit., pp. 125-128; M. Constantinescu, A. lorgovan, I. Muraru,
E.S. Tanasescu, op. cit., pp. 320-324.
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Only constitutional remedies that do not involve the courts (the exception of
unconstitutionality raised directly by the People's Advocate and the request to settle a
legal dispute of a constitutional nature) have a real effect and are likely to remedy the
violation of the right of access to justice and/or the right to a reasonable trial time, but
these constitutional remedies are not available to the alleged victim, so they are not
effective remedies either.

In violation of Article 13 of the Convention, Romanian domestic law does not offer
potential victims of violations of their rights to access to justice and to a trial within a
reasonable time any effective remedy in the event of a deliberate and widespread
interruption of the public service of justice.
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